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COMMENT
How Much is Too Much? - Pleading,
Proof and Res Ipsa Loquitur
If a plaintiff wishes to make use of the doctrine of res ipsa loquitur
in a personal injury action, he must prove that the injury was caused by
an instrumentality under the exclusive control of the defendant and that the
accident was such that in the ordinary course of events it would not have
occurred if those who had its management or control had used proper
care.1 Once these background facts have been proved, the trial court must
decide two issues before it allows the jury to infer negligence: (1) Has
plaintiff by his pleadings waived the doctrine of res ipsa loquitur? (2) Has
plaintiff by his proof waived the doctrine of res ipsa loquitur? Failure of
the courts to distinguish clearly between these two issues has accounted
for much conflict.
I. GENERALLY
A. Waiver By Pleading
Since res ipsa loquitur is generally regarded as a rule of evidence, it
need not be pleaded. 2 The manner of pleading the cause of action, how-
ever, may well determine whether the doctrine can be invoked.
The decisions are in sharp conflict as to when, if ever, the rule of waiver
by pleading should be applied in res ipsa loquitur cases.3 In those juris-
L 65 C.J.S. 987.
2 Beeler v. Ponting, 116 Ohio St. 432, 156 N.E. 599 (1927).
'Note, 79 A.L.R. 48; Niles, Pleading Res Ipsa Loquitur, 7 N.Y.U.L.Q. REV. 415
(1929-1930).
